
BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

RECEIVED

DEC 2 2 1998

1~';.L CC;:..vi0?~i:.\!'f~~

Off:':E OF THE ZClL'Tfm'

Carriage of the Transmissions
of Digital Television
Broadcast Stations

Amendments to Part 76
of the Commission's Rule

CS Docket No. 98-120

REPLY COMMEN'l'S OF THE WEATHER CHANNEL, INC.

WJ:LLltJ:E FARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
Suite 600
Washington, D.C. 20036

(202) 328-8000

-

December 22, 1998 No. of Copies rsc'd 0 +if
List ABCDE



RECEIVED
BEFORE THE

Federal Communications Commission DEC 2 2 1998
WASHINGTON, D.C.

In the Matter of

Carriage of the Transmissions
of Digital Television
Broadcast Stations

Amendments to Part 76
of the Commission's Rule

CS Docket No. 98-120

1

-

REPLY COMMENTS OF THE WEATHER CHANNEL, INC.

The Weather Channel, Inc., by its attorneys, respectfully

files its reply comments on the Notice of Proposed Rulemaking in

the above-captioned proceeding. 1

I. INTRODUCTION

The Commission has no legal or policy basis to extend its

must-carry rules to the carriage of digital broadcast signals

during the transition period before broadcasters return their

original analog spectrum to the government. In particular, The

Weather Channel and others provided ample evidence that a

transitional digital must-carry requirement will harm both

consumers and non-broadcast programmers. First, a digital must-

carry requirement would force cable operators to drop non-broadcast

Carriage of the Transmissions of Digital Television Broadcast
Stations, Amendments to Part 76 of the Commission's Rules, CS
Docket No. 98-120, Notice of Proposed Rulemaking (rel. July 10,
1998) .
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services that are popular and highly valued by consumers. Second,

because mandatory carriage of digital broadcast services will

consume substantial amounts of limited channel capacity, digital

must carry during the transition period would foreclose

opportunities for non-broadcast programmers, especially independent

programmers such as The Weather Channel, to develop and launch new

services and increase the distribution of existing startup

services.

In this Reply, The Weather Channel focuses on the comments of

The Association of Local Television Stations, Inc. ("ALTV"). ALTV

asserts, without any supporting evidence, that consumer welfare

would be maximized by substituting new digital television stations

for the least popular cable channels. 2 ALTV then declares that the

Commission should not risk delaying deployment of digital broadcast

signals just because unpopular cable channels will be lost. 3 As

The Weather Channel explains below, ALTV totally misunderstands a

fundamental purpose of non-broadcast programming, which is to

provide niche programming to small audiences. In fact, the program

2

diversity that is created by these niche services has always been

one of the principal policy goals of both the Commission and

Congress. 4 Because ALTV's argument that broadcasters deserve

Comments of the Association of Local Television Stations,
Inc., October 13, 1998, at 53-54.

3 See id. at 54.

See, e.g., 47 U.S.C. § 521(4) ("The purpose[] of this title
[is] to -- assure that cable communications provide and are
encouraged to provide the widest possible diversity of information
sources and services to the public.").
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preferential treatment is not persuasive and the legal and policy

reasons weighing against imposing a digital must-carry requirement

during the transition period are overwhelming, the Commission

should not adopt rules requiring cable operators to carry digital

broadcast signals during the transition period.

II. ALTV HAS PROVIDED NO JUSTIFICATION FOR A DIGITAL MUST-CARRY
REQUIREMENT THAT WOULD RESULT IN PREFERENTIAL TREATMENT TO THE
BROADCASTERS,

ALTV attempts to justify a transitional digital must-carry

requirement by arguing that broadcast programming is more valuable

than non-broadcast programming, and thus, broadcast programming

should be guaranteed carriage. ALTV's attempt fails since its

rationale rests only on the subjective and conclusory statements of

ALTV. ALTV has not provided any evidence to support its position,

and it cannot, since it is untenable that broadcast programming is

inherently more valuable than non-broadcast programming. Indeed,

5

Chairman Kennard recently expressed doubts that broadcasters have a

unique stranglehold on programming that would justify requiring

cable carriage,5

ALTV asserts without any supporting evidence that an

individual local television station is more popular than an

individual cable channel:

Comments of The Weather Channel, Inc., October 13, 1998, at
14-15 (quoting Remarks of William E. Kennard, Chairman, Federal
Communications Commission, The International Radio and Television
Society, New York, NY (September 15, 1998), at 4).
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On a one for one basis, almost every individual local
television station has a higher audience rating (i.e.,
is more popular) than any individual cable channe-l-.-
This is especially true when compared to the least
popular cable channels .... Of course, when the viewing on
30 to 50 cable channels is aggregated, it is competitive
with the four major networks. However, on an one for
one basis, local television stations are more popular,
as measured by ratings and share, than most individual
cable channels. 6

As an initial matter, ALTV ignores the fact that new digital

broadcast services, are, by definition, unproven in the consumer

marketplace. Thus, ALTV has absolutely no basis to argue that such

digital broadcast services are, or will be, more popular than

existing analog and digital non-broadcast services.

More importantly, ALTV misunderstands a fundamental purpose of

non-broadcast programming -- to provide niche programming in order

to satisfy the varying interests of a diverse viewing population.

Contrary to ATLV's position, non-broadcast niche programming has

proven successful in meeting consumers' needs. As shown by The

Weather Channel in its initial comments, the diversity and quality

of non-broadcast programming services has flourished in recent

years and continues to grow. 7 Non-broadcast programmers have

offered programming in such areas as sports, science, history,

public affairs, minority affairs, weather, and local and regional

news. 8 Notwithstanding their audience size, these services are

6

7

Comments of ALTV at 54 & n. 135.

Comments of The Weather Channel at 14.

8 See Annual Assessment of the Status of Competition in Markets
for t~Delivery of Video Programming, Fourth Annual Report, 13 FCC
Rcd 1034, Tables F-1 and F-2 (1998).
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nonetheless highly valued by consumers. Under the ALTV proposal,

services like Black Entertainment Television, Court TV, C-SPAN, The

History Channel, and The Independent Film Channel might have to be

dropped because of their relatively small audience size even though

these services are uniquely valuable to important segments of the

population. Similarly, ALTV's suggestion that the Commission make

an across-the-board decision that digital broadcast programming is

inherently more valuable than non-broadcast programming, would deny

new services, like The Weather Channel's innovative, new weather

products or Discovery Kids Channel, the chance to achieve

marketplace success. The unfortunate result would be a sharp

reduction in diversity of programming and the multiplicity of

voices on cable, to the detriment of consumers. These services,

and other niche, non-broadcast services, generate an audience that

is loyal and intense.

ALTV also claims that broadcast television is "not just

another video medium" because broadcast programming of

"entertainment, sports, local and national news, election results,

weather advisories, access for candidates and public interest

programming such as education television for children" sets it

apart from other video delivery services. 9 To the contrary, non

broadcast programmers increasingly have been the source of such

programming for consumers. For example, besides The Weather

Channel, networks such as A&E, C-SPAN, CNN, Discovery, Nickelodeon,

-

9
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ESPN, and local cable news networks, to name a few, have provided

consumers with valuable public interest and other programming.

In short, ALTV's argument that the Commission should sacrifice

the "least popular cable channels" so new digital broadcast

services can be carried is fundamentally flawed. By "least

popular," ALTV means those channels with the smallest audiences.

ALTV misses the point that a central purpose of non-broadcast

programming services is to serve niche audiences and thereby expand

the diversity of television programming. Thus, ALTV provides no

justification for a digital must-carry requirement that would give

a carriage preference to broadcasters.

III. CONCLUSION

A digital must-carry requirement during the transition period

would significantly harm consumers and non-broadcast programmers to

the benefit of independent broadcasters who are seeking to protect

their business by hiding behind must carry, notwithstanding that

their programming certainly is of no greater value than non

broadcast programming and brings little, if any, additional

diversity of programming to consumers. Such a requirement would

deny consumers access to programming services they now enjoy and

highly value, as well as new, innovative and quality programming

services. The Weather Channel consequently urges the Commission

0075081.02
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not to adopt rules requiring that cable operators carry digital

broadcast signals during the transition period.

Respectfully submitted,

THE WEATHER CHANNEL, INC.

Michael H. Hammer
Pamela S. Strauss

WILLKIE FARR , GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
Suite 600
Washington, D.C. 20036-3384
(202) 328-8000

Its Attorneys

December 22, 1998
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